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Community-based crime victim advocacy programs that provide services to undocumented
immigrant survivors of crimes can minimize risks to their program, funding, employees, and
victims by adopting and following policies that take the laws on harboring undocumented
immigrants into account.

This Advisory answers common questions about providing shelter and other program services
to undocumented victims, describes the law and federal policy (as of the Advisory’s publication
date), and proposes best practices for programs, but it is not legal advice. Immigration and
criminal laws vary from region to region, and federal immigration enforcement policies are
constantly changing. Each program should analyze its own program-specific risks, its
community’s particular needs, and the laws in its jurisdiction—including legal duties associated
with its funding sources—as it designs or updates program policies. Consulting a local
immigration attorney with criminal law experience is highly advisable.

INTRODUCTION TO FEDERAL HARBORING LAW

1. Could victim advocacy programs or their employees face legal consequences
for providing services to undocumented immigrants?

In theory, yes, program employees could be charged with the federal crime of “bringing in and
harboring certain immigrants.”* The primary purpose of the federal harboring law is to prosecute
people for facilitating immigrants’ illegal entry into the United States, exploiting their labor, or
hiding them from Immigration and Customs Enforcement (ICE), but some of the statute’s
language is broad enough that it could potentially be interpreted to include some common
program services.

As of the date of publication of this Advisory, there does not appear to be any evidence that a
victim services program employee has ever been charged with harboring, and there are very
few cases in which any person has been convicted of harboring in the absence of a profit
motive. Additionally, many federal and state laws prohibit programs they fund from
discriminating on the basis of national origin, and require programs to maintain victim
confidentiality, which creates competing legal obligations for programs receiving that funding.?
Therefore, while the harboring statute does create a theoretical legal risk that is impossible for
most programs to eliminate entirely, the risk can be minimized to acceptable levels by ensuring
that reasonable protective policies are in place.

2. What does it mean to harbor an undocumented immigrant?

The relevant federal law would require a federal prosecutor to prove:
= A program employee knew or recklessly ignored the fact that a client was an
undocumented immigrant, and
= The employee:

= Assisted with an immigrant’s illegal entry into the United States,

o Encouraged or induced the immigrant’s illegal entry,

= Provided transportation to facilitate the immigrant’s continued illegal presence,
and/or
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= Concealed, harbored, or shielded the client from detection by immigration
authorities.®

Employing undocumented immigrants is also a crime.* The “encouraged or induced” provision
was recently ruled an unconstitutionally overbroad violation of free speech by the Ninth Circuit
Court of Appeals.®

The penalty for a felony harboring conviction (with no intent to profit) could range from probation
to five years imprisonment for each undocumented immigrant.® Program assets used to harbor
the undocumented immigrant could also be seized and forfeited.”

3. What are the legal obligations of programs serving undocumented immigrants?

Programs have a legal obligation not to discriminate, to protect victim confidentiality, and to
provide meaningful access to all victims. There is no law, regulation, policy, list, comprehensive
guideline, or clear-cut test that definitively identifies what kind of assistance could be considered
evidence of harboring by individual prosecutors, and jurisdictions vary in how they interpret the
law. While this makes it virtually impossible for programs to eliminate all risk of liability, it also
gives programs the flexibility to decide for themselves what levels of risk and what types of
services will best meet victims’ needs in their particular communities.

In adopting program policies on providing services to immigrant victims, including those who
might be undocumented, programs should take a comprehensive approach. Best practices
require that programs review a wide variety of program policies—such as information gathering,
record keeping, confidentiality, security, legal representation, etc.—in light of the issues raised
in this Advisory. The last section of this Advisory includes suggestions about where to start.

4. What services are most likely to be construed as evidence of harboring?

Federal prosecutors considering a harboring charge would evaluate a potential defendant’s
actions on a case-by-case basis, considering the full range of assistance provided to the
undocumented immigrant. Examples of for-profit assistance that clearly violate the federal
harboring law include:
» Transporting or helping an immigrant (physically, financially, or otherwise) cross the
border illegally.®
= Transporting an undocumented immigrant within the United States in order to help them
evade immigration agents.®
» Offering a package of clandestine services to undocumented employees, such safe
housing, employment, transportation, and coaching on how to avoid detection.®
»  Sex trafficking.
» Falsifying tax or employment records to conceal the employment of undocumented
immigrants.*2
= Helping undocumented immigrants escape immigration enforcement agents by tipping
the immigrants off about an agent’s presence or by physically obstructing or lying to an
agent while an immigrant flees.*®

The riskiest services provided by typical community-based victim advocacy programs are
housing, transportation, and employment of victims by programs. However, because nonprofit
victim advocacy programs provide non-income tested services to all victims, regardless of
immigration status, certain federal legal restrictions based on immigration status do not apply to
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most of the services these programs provide, particularly those services necessary for the
protection of life and safety (such as short term shelter, housing assistance, and other in-kind
services).'* Therefore, it would be more difficult for a prosecutor to construe authorized
nonprofit services as illegal harboring than it would be for them to pursue charges against an
individual providing housing or other analogous services for profit.®

Therefore, programs should not simply cease providing shelter or transportation for
undocumented victims, but when a program reviews its shelter or transportation policies it
should take the issues raised in this Advisory into account, and ideally it should consult with a
local immigration attorney with criminal law experience. In contrast, programs who employ non-
citizens who lack legal work authorization would face a higher risk of prosecution for harboring,
because doing so could violate multiple sections of the harboring law, and employment may
involve a variety of other fraudulent and illegal actions that further increase the risk of a
harboring charge.®

5. What services are least likely to be construed as evidence of harboring?

Due to the complexity of this area of law, and regional variations in courts’ and prosecutors’
interpretation of the law, this Advisory cannot provide any guarantees about how an individual
prosecutor or judge would view particular services. However, two categories of services that
appear to pose virtually no risk are:

1. Immigration services: Helping an immigrant seek legal status cannot be construed as
harboring, because an application for immigration relief notifies the government of the
immigrant’s presence and residence, making it impossible for the undocumented
immigrant to remain in the U.S. undetected. Therefore, program employees should not
hesitate to assist victims with obtaining U visa certifications, gathering documents to
submit as evidence in support of VAWA or asylum petitions, sharing information about
the process of seeking legal status, or facilitating referrals to immigration attorneys or
programs, for example.

2. Emergency services: Assistance necessary for the protection of the victim’s life and
safety, such as emergency medical aid, emergency shelter, transitional housing, disaster
relief, food pantries, and other ‘in-kind’ services, is legally permissible.!” Although some
jurisdictions interpret harboring broadly, to include any assistance that makes the
immigrant’s life easier, federal law and policy explicitly authorizing the provision of these
emergency services to undocumented immigrants makes prosecution for doing so
overwhelmingly unlikely in the absence of other evidence of harboring.

6. How does the law vary from state to state?

Two major regional variations to keep in mind are state/local law and differences in the
interpretation of the federal harboring law by different circuit courts of appeal. States that have
passed immigration laws on harboring that are stricter than federal immigration law include
Arizona, Utah, Georgia, Indiana and Alabama. Additionally, some localities have passed
ordinances broadening the definition of harboring or human smuggling. Federal court review of
these laws has produced mixed results, but several have been struck down by the courts in
recent years.!®
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Federal case law interpreting the harboring statute varies from federal court circuit to circuit in
multiple ways. The variation most relevant to programs is whether their jurisdiction interprets the
term harboring narrowly (requiring proof that a defendant’s assistance made it easier for the
immigrant to evade detection by immigration enforcement), or more broadly (requiring only that
the defendant provided assistance that made the immigrant’s life easier in some way). Even
those programs in more restrictive circuits (or in states with their own harboring laws) can
manage their risk by taking reasonable precautions, but they would benefit from seeking advice
from a local immigration law expert.

7. In which federal court circuits do programs face the lowest risk of prosecution
for providing typical program services?

In some circuits, employees of programs providing services to undocumented immigrants are
safe from harboring charges as long as they do not help those clients avoid detection by
immigration officials. For example, according to the Seventh Circuit'® Court of Appeals, the term
harboring:

has a connotation... of deliberately safeguarding members of a specified group
from the authorities, whether through concealment, movement to a safe location,
or physical protection. This connotation enables one to see that the emergency
staff at the hospital may not be ‘harboring’ an alien when it renders emergency
treatment even if he stays in the emergency room overnight, that giving a lift to a
gas station to an alien with a flat tire may not be harboring, that driving an alien to
the local office of the Department of Homeland Security to apply for an adjustment
of status to that of lawful resident may not be harboring, that inviting an alien for a
‘one night stand’ may not be attempted harboring, that placing an illegal alien in a
school may not be harboring, and finally that allowing your boyfriend to live with
you may not be harboring, even if you know he shouldn't be in the United States.2°

In the Seventh Circuit, and others like it, the reason for providing the assistance is key, and
“the individual's alien status must be the driving purpose for the provision of shelter such
that there also exists the intent by the defendant to help the alien avoid detection by the
authorities.”?* Other jurisdictions that have found concealment from immigration authorities
to be an essential element of harboring include the Second?? and Third?® Circuit.?* The
Ninth?® Circuit took a similar but distinct approach when it recently resolved seemingly
conflicting cases, finding that in order to be found guilty of harboring a defendant need not
act for the purpose of helping an immigrant evade authorities, but must be engaged in
intentionally unlawful conduct.?®

8. In which circuits are typical crime victim program services less clearly lawful?

In some circuits, the courts have stated or implied that concealment from immigration authorities
is not required for a harboring conviction. For example:

* In the Eighth Circuit,?” overtly employing, housing and assisting an undocumented
immigrant with obtaining medical care and banking services was deemed “more than
enough to support a conviction for harboring an illegal alien,” and harboring has been
defined as “any conduct that ‘substantially facilitate[s] an alien's remaining in the United
States illegally.”?8
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= A 2010 decision from the Eleventh Circuit?® clearly indicated that evidence a defendant
deliberately hid undocumented immigrants from federal authorities is not necessary to
uphold a harboring conviction (although this analysis did not create a binding precedent,
because the defendant not only employed undocumented immigrants, he also provided
them false identities and paid them in cash to help them avoid detection).*® The Eleventh
Circuit also found that a Georgia immigration attorney had standing to challenge a state
anti-harboring law based on a credible risk of prosecution for transporting undocumented
immigrants to and from meetings.>!

= A broad 2007 decision in the Fifth Circuit®? found that that the conduct prohibited by the
federal harboring law could include any effort “to make an alien's illegal presence in the
United States substantially ‘easier or less difficult.””*®* However, that has been interpreted
to exclude landlords who rent housing to groups of people that include undocumented
immigrants.® Likewise, a homeless shelter and landlord were found to “face[ ] no
credible risk of prosecution” for harboring in the absence of evidence that they interfered
with authorities’ efforts to find the immigrants.* However, a more recent Fifth Circuit
case noted that while “mere employment” is legally permissible, knowing employment is
harboring.3® The Fifth Circuit has also held that a trafficker’s claim that his motive was to
help a woman escape her abusive husband was irrelevant, because his intention, not his
motive, was at issue.3’

In these jurisdictions, discussing program policies with an immigration attorney with
criminal law experience is particularly advisable.

NONPROFITS, FAITH-BASED PROGRAMS, AND SANCTUARIES

9. How does a program’s nonprofit status affect the likelihood of its services
being construed as harboring?

Nonprofit employees do not face a risk of prosecution that is even remotely comparable to the
risk of prosecution for individuals who profit from undocumented immigrant trafficking. Typical
harboring cases involve smugglers or employers of undocumented immigrants who profit from
their presence here. Although the overwhelming majority of harboring cases in appellate court
records involve defendants who profited from their dealings with undocumented immigrants, the
harboring statute does not require profit for conviction, it merely sets a lower maximum
sentence if profit is not the motive.

That said, there are extremely few relevant cases involving prosecution of nonprofits or their
employees. In the late 1980s the Reverend John Fife and others working with him in the
sanctuary movement were prosecuted for smuggling immigrants into the United States,
coaching them to avoid and lie to immigration agents, and sheltering them, for which they were
convicted and sentenced to probation.®® More recently, activists affiliated with the nonprofit No
More Deaths (which provides water and other resources for immigrants crossing the Arizona
desert) have been targeted for prosecution.®® While the No More Deaths prosecutions are
disturbing, that program has been targeted specifically because their mission is to give aid to
immigrants who are in the process of unlawful border crossings. There is no evidence that
nonprofit crime victim services programs who incidentally provide services to some
undocumented immigrants are facing or will face similar scrutiny.
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10. Are aprogram’s legal risks different if it is located in a “sanctuary”
community?

Not substantially. Sanctuary cities (or counties, or states) have formal or informal community
policing policies that limit local police cooperation with federal immigration authorities. They
typically commit to providing emergency, life-saving services to all residents, including
immigrants. A sanctuary jurisdiction does not have the power to stop the enforcement of federal
immigration law, including the law criminalizing harboring. Some states ban cities or counties
from adopting sanctuary laws.*°

In practice, a program operating in a sanctuary jurisdiction may face lower risks due to reduced
cooperation between local government agencies and federal immigration enforcement
agencies. However, even in self-described sanctuary communities, and even within police
departments with explicit noncooperation policies, some individual officers may violate those
policies and cooperate with ICE,** and an ICE program aims to deputize individual agents in
local law enforcement.*? Therefore, programs in sanctuary jurisdictions should be no less
vigilant than other programs in reviewing their program policies on dealing with law
enforcement, training their employees, and protecting their clients’ rights. In regard to program
funding, recent litigation suggests that it may not be permissible for certain federal funding
streams to be restricted on the basis of a jurisdiction’s policy to limit their employees’
cooperation with immigration authorities.*®

11. Are aprogram’s legal risks different if it is affiliated with a church?

Not substantially. There is no general legal exemption from the harboring law for employees of
churches or faith-based programs.** Historically, sanctuary has been a form of civil
disobedience by churches, not a legal right. Federal policy guidance on “sensitive areas” was
issued to minimize immigration enforcement actions at places of worship, among other
locations.*® However, the policy guidance includes a variety of exceptions, and it does not
create any enforceable right allowing churches to sue or otherwise compel ICE officers to follow
the guidance. Bad publicity is a factor that may help deter immigration officials from taking
action against victim service providers, particularly faith-based programs, but, like the policy
guidance, it is no guarantee of legal immunity.

12. Are confidential domestic violence shelters or other program sites considered
“sensitive locations” that are off-limits to ICE?

No, domestic violence shelters and other program locations cannot legally provide sanctuary
from immigration enforcement, although there are guidelines limiting ICE’s enforcement
activities at victim services facilities. An ICE agent with a court-issued arrest warrant has the
legal authority to take an undocumented victim into custody at a victim advocacy program
location such as a shelter.

However, in order to obtain a warrant to engage in an enforcement action at a victim service
agency, ICE policy requires that agents establish they have taken additional precautions
regarding the immigrant’s identity and status, and must confirm and that they did not discover
the victim’s presence at that location based on an uncorroborated tip from the victim’s abuser.*®
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In addition, ICE agents are limited, with some exceptions, from conducting immigration
enforcement activities at or near “sensitive locations,” including hospitals, schools, churches,
and public demonstrations, for example, but courthouses, domestic violence shelters, and rape
crisis centers are not specifically listed as examples of sensitive locations.*’ In fact, a recent ICE
directive encourages increased immigration enforcement at court houses.*® Even if a victim or
program employee observes an immigration officer attempting to detain a client at a “sensitive
location,” or believes an abuser was responsible for informing ICE of the victim’s location, to
avoid increased risk of prosecution for harboring or other substantial consequences the
employee should not attempt to assist clients in evading immigration agents.*® If the search or
arrest was an abuse of ICE’s discretion, that issue should be addressed later in court, not
contemporaneously by a program employee.

PROTECTING PROGRAMS’ AND CLIENTS’ RIGHTS

13. Are program employees legally obligated to cooperate with federal immigration
agents?

Program employees can and should assert their own (and victims’) constitutional and other legal
rights by declining to cooperate with ICE beyond what is explicitly legally required. Employees
should never obstruct or provide false information to ICE agents, but they should decline to
speak with or assist ICE in the absence of a clear legal mandate.

In fact, the Violence Against Women Act (VAWA), Family Violence Prevention and Services Act
(FVPSA), Victim of a Crime Act (VOCA), Office of Violence Against Women (OVW), and many
similar state-level laws require programs to have policies in place to protect the confidentiality of
client information.*° Failing to protect victim confidentiality—for example by sharing victim
information with ICE without obtaining an express confidentiality release from the survivor or
being legally mandated to do so (even just confirming that the victim has received services from
the program) can result in the loss of program funding. In general, programs with these funding
streams must decline to voluntarily share information with ICE about victims unless the program
is legally mandated to release the information by state law or court order. Additionally, if
programs are forced to release a victim’s information, the program must make reasonable
efforts to notify the victim and protect the victim’s privacy and safety.

14. What sorts of requests for assistance by ICE might program employees
receive?

When ICE agents, CBP (Customs and Border Patrol) agents, or law enforcement agents
working with ICE request assistance, the best practice is for programs to decline the request in
the absence of a law or court order mandating that assistance. For example, program
employees should typically:

= Decline to speak with ICE agents or provide them any victim information without
consulting an attorney, other than to comply with a warrant.

= Assert a Fifth Amendment right against self-incrimination in response to any questions
that could relate to a charge of harboring.

» File motions to quash subpoenas requesting copies of victim records and subpoenas for
program employees to testify or be deposed.
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= Refuse to grant ICE agents access to program property that is not available to the
public, other than to comply with a court-issued warrant.

In addition to ensuring that the program does not violate its funding-related legal obligations, or
risk a lawsuit by a victim, this policy avoids the risk of turning over information that could be
used to pursue a harboring charge against the employee or program.

However, program policies should make it clear to employees that while they should decline to
cooperate with ICE in the absence of a clear legal mandate, they should never interfere with an
ICE agent by physically obstructing the agent, lying to the agent, or affirmatively helping a victim
evade an agent.>! In April 2017, the Attorney General emphasized that “[a]ssaulting, resisting,
or impeding” officers is a priority for federal prosecutors, and case law confirms that helping
undocumented immigrants flee is strong evidence of harboring.>> Employees, particularly front-
line staff most likely to be approached by ICE agents, should be trained to ensure they
understand the distinction between noncooperation and obstruction.

15. What steps should program directors/employees take when responding to a
request for assistance by law enforcement or an ICE agent?

In general, the following precautions will minimize the legal risks to the program, employee, and
victim when an immigration agent shows up at a program seeking assistance. Although training
front desk staff about these distinctions is critical to ensuring that they act appropriately in the
heat of the moment, it is a best practice to minimize their role in interacting with ICE by training
them to immediately contact a supervisor, program director, and/or the program’s attorney if
served with a subpoena, order, or warrant.

1. An employee should immediately inform a supervisor or the program director that an
agent is on the premises seeking assistance, access, or information.

2. The program director should insist that any requests for assistance be made in writing,
not orally. In the absence of legal paperwork requiring the program’s assistance, no
assistance should be provided.

3. If paperwork is provided, the program director should read the paperwork to confirm that
it properly identifies the program’s name and address, and to determine if it is a court-
issued warrant requiring immediate compliance or some other sort of document (other
documents may allow time for the program to consult legal counsel before complying or
objecting).

4. The program director should request essential information that an attorney might need to
assist the program or victim. Specifically, the program director should obtain a complete
copy of any paperwork claiming to authorize the ICE activity or request and should make
note of the time and date of its receipt. Additionally, a program director can ask for and
document the agent’s name, badge number, and department/employer. If a victim is
arrested at the shelter, ask the agents where the victim is being taken, so that
information can be provided to the victim’s immigration attorney.

5. The program director should comply with court orders mandating immediate compliance,
but should not consent to provide any information or access beyond what is clearly and
immediately required by the legal document. For example, if the court-issued warrant
only authorizes the officer to search common areas in a shelter on a particular date,
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employees should not give the officer access to private rooms or allow the officer to
search on a later date based on an old warrant.

6. The program director and employees should not interfere with any search authorized by
a court-issued warrant, but may be able to observe the search without interfering and
either record footage of the search or make notes, taking particular care to document
any improper behavior by the agents (such as attempts to search areas outside the
scope of a search warrant, or to detain people not listed in an arrest warrant).

16. What types of common legal documents should program employees be trained
to identify and address?

Being served with legal paperwork can be stressful and confusing for any employee, particularly
when a non-attorney employee is pressured by an ICE or law enforcement officer to comply with
oral instructions that may or may not be consistent with the paperwork being served. The best
way to avoid legal problems later is to ensure that all employees, but particularly front desk staff,
are trained on how to identify and properly comply with four common legal documents that may
be served on the agency and know to alert the program director immediately.

1. Subpoena: A document signed by an attorney requiring a person to appear at a
particular time and place (such as for a deposition or trial) or requiring the production of
documents (sometimes called a subpoena duces tecum). Subpoenas typically give a
substantial time period for compliance (often 30 days). This means it is important not to
panic and to have an attorney review the subpoena issued to the agency and/or the
person named in the subpoena. Note that in some jurisdictions attorneys commonly sign
unlawful subpoenas that exceed their autho]]rity, so programs should promptly consult
with a local attorney before assuming they must comply with any subpoena.

2. Court order: A document signed by a judge, for a wide variety of purposes, and with
varying deadlines for compliance. Failure to comply with a court order risks contempt of
court and a variety of sanctions. However, sometimes a document entitled ‘Subpoena’
may actually be a court order signed by a judge, and conversely some attorneys serve
unsigned copies of proposed court orders (which are not legally effective), so it is
important to read any subpoena or court order served on your program carefully to
determine how to respond. If possible, programs should consult with a local attorney to
determine if there is a way to get the order revoked prior to the date specified for
compliance.

3. Search warrant: An order signed by a judge authorizing officers to enter a specific
private location to look for a specific object. Warrants typically require immediate
compliance, so after confirming that the warrant lists the correct address program
employees should allow the search to occur specifically as described in the warrant
(while objecting to any search beyond the specified area), and then seek legal counsel
to address any consequences of the search. Employees should not answer officers’
guestions during a search, because they could inadvertently incriminate themselves, the
program, or the victim.

4. Arrest warrant: A document authorizing law enforcement officers to find, remove, and
detain a person. It is important to determine whether a warrant presented by an ICE
agent is an “ICE warrant” (administrative warrant) or a “judicial warrant” (signed by a
federal judge), because they differ substantially in terms of the authority they give ICE.
An ICE warrant will typically say “U.S. Department of Homeland Security” at the top,
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whereas a judicial warrant will typically start by naming the court that issued the
warrant.®® Both ICE warrants and judicial warrants give ICE agents the power to arrest
an undocumented immigrant. However, only a judicial warrant can authorize ICE to enter
a private location like a house or a domestic violence shelter (without consent) to find the
person.> An employee served with a judicial arrest warrant should confirm that the
warrant lists the correct address and then allow ICE to enter the property to find the
victim whose arrest is authorized.

17. Should programs notify victims about ICE or law enforcement requests for
information about them?

In order to comply with funding-related confidentiality laws, programs must inform victims if
information about them is released to anyone without their consent (e.g., pursuant to a search
warrant). Programs must also notify victims of any pending requests for their information (e.g., a
subpoena duces tecum for victim records). However, program employees must also avoid
assisting an undocumente victim in concealing themselves from or evading immigration
enforcement. This tension can make communicating this information to the victim challenging.
For example, if a program learns that ICE is looking for an undocumented victim, the program
notifies the victim, and then the victim flees, prosecutors could conceivably construe the
notification as assistance with evading ICE and a violation of the harboring law, although the
confidentiality laws requiring that notification should minimize the risk.

If possible, the natification should be in writing, ideally using a standardized form, to prove that
the natification did not in any way encourage the victim to flee. Additionally, this communication
should include offers (or document past offers by the program) to facilitate a referral to an
immigration lawyer, to assist with obtaining U visa certifications, etc. In the event that the
program or employee is accused of harboring, including this information may help prove that the
program actively encourages victims to disclose their presence and seek legal status, not to
evade discovery by ICE.

RECENT CHANGES

18. Is the risk of prosecution for harboring increasing?

No, notwithstanding a few highly publicized cases, it does not appear that the probability of
being prosecuted for harboring without a profit motive has grown substantially in recent years.
There is no precise, comprehensive data set available on harboring cases. While the rate of
prosecutions for “harboring or bringing in” immigrants has increased by more than one third
since 2014,% it appears from the news media and the appellate record that these cases
continue, overwhelmingly, to involve harboring-for-profit schemes and/or assistance with illegal
entry. Federal prosecution data categorizes harboring under “other immigration offenses” (the
offenses excluded from this catch-all are smuggling, improper entry, improper reentry, and visa
fraud). In recent years, prosecutions filed in the catch-all category peaked in 2013 with 79 cases
filed,*® and the rate has been less than 100 filings per year since at least 2010.%” From March
2018-2019 only 48 cases were filed in the “other immigration offenses” category, a substantial
decrease and low total number (particularly bearing in mind that the catch-all includes harboring
for profit and other offenses).%®
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The infrequency of these prosecutions is reflected by the substantial media attention received
by the rare cases in which individuals have been arrested or charged for assisting
undocumented immigrants for humanitarian reasons. For example, in two recent Texas cases
individuals (not affiliated with nonprofits) were arrested for transporting undocumented
immigrants within the United States without financial gain. In 2019, Teresa Todd, a city
attorney/county attorney, was arrested and investigated for allowing immigrants who flagged her
car down near the border to wait in her car while she made calls for assistance,® but it does not
appear that she has been charged. Likewise, another woman in south Texas was arrested, but
not charged, for giving a ride to undocumented Guatemalans in 2017.%°

In a pending case, district court judge Shelley Joseph is charged with obstruction of justice for
allegedly allowing an undocumented defendant to evade ICE by exiting through a back door in
her courtroom.®! In the Joseph case, in the Todd case, and in a case in which a CPB agent was
charged with harboring for employing and giving immigration advice to an undocumented
housekeeper,® the filings appear to have been motivated by prosecutors’ umbrage at
government officials, in particular, subverting immigration laws.

Finally, in what may be the most alarming case, federal prosecutors have announced their
intention to retry a humanitarian aid worker whose first trial ended in a hung jury.®® No More
Deaths’ volunteer Scott Warren is accused of harboring for giving food, water, and several days’
shelter to two recent border-crossers. No More Deaths has been a longstanding target for
surveillance and prosecution, due to of the government’s opinion that the nonprofit's specific
goal is to “thwart the Border Patrol at every possible turn.” ®* Earlier in 2019, four other No More
Deaths volunteers were convicted for trespassing-related offenses for entering protected desert
areas to leave water for border crossers.®

When taken in context of a relatively flat harboring prosecution rate, as well as the government’s
particular motivations for pursuing these defendants, these cases can be viewed as outliers that
do not suggest a generally growing risk of prosecution for crime victim services programs.

19. How do federal policy changes on harboring affect a program’s risks related to
the crime of harboring?

Former Attorney General Jeff Sessions, in a 2017 policy memorandum, advocated a ramping up
of prosecutions for certain forms of harboring.®® Specifically, the memorandum called for
prioritizing cases of smuggling at least three immigrants and cases involving injury or death (to
the immigrant or anyone else). The stated goal of this policy was to more effectively fight human
trafficking and transnational gangs, so it does not justify an increased focus on nonprofit
programs. At this time, there is no evidence that this call for increased prosecution of high-
priority harboring defendants has resulted in unprecedented new efforts to target nonprofit
employees of crime victim advocacy programs.

20. How could other recent federal policy changes affect programs?

Recent executive orders and federal policy memoranda have altered how immigration law in
implemented in many ways.®” Some of these changes may affect programs directly, while
others will result in greater numbers of potential victims being detained or deported. For
example:
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Both ICE and USCIS have revised U visa policies and protocols that create new
challenges.®®

Detention of immigrants, both at and away from the border, continues to increase. The
“Interior Enforcement Executive Order”  subjects any undocumented immigrant who
has violated immigration law to arrest, detention, and deportation. Parole for immigrants
waiting for a final decision on their visas (letting them live in their homes, rather than in
detention, while their cases are processed) is restricted to cases involving “urgent
humanitarian reasons or significant public benefit” determined on a case-by-case basis.
The administration is also attempting to expand its expedited removal options.™

The administration is strengthening partnerships between federal immigration authorities
and local law enforcement agencies through the 287(g) program and the Warrant
Service Office program, allowing local law enforcement to detain undocumented
immigrants on ICE’s behalf. It is important for every program to be aware of any law
enforcement agencies or individual officers in their jurisdiction that are participating in
these programs, and draft program policies that take this into account.

Asylum seekers face greater scrutiny and other new barriers.™

Given the rate of policy change, and the seriousness of these issues for programs, employees,
and victims, one of the best protective measures a program can take is to develop a relationship
with a local immigration attorney whose job is, in part, to pay attention to these developing
issues, explain them clearly, and advise the program about how the changes impact the
program’s risk management approach.

BEST PRACTICES, PROGRAM POLICIES, AND NEXT STEPS

21. Should programs minimize their risk of harboring charges by requiring proof of
legal immigration status (and consent to disclose that status) as a condition of
eligibility for services?

No, rationing access to services based on immigration status or willingness to sign a
confidentiality waiver is not a best practice for several reasons:

Denying essential, safety-related services to undocumented immigrants would be cruel,
unsafe, and contrary to programs’ missions.

Many victims of abuse, regardless of their immigration status, do not have access to the
documents that prove their immigration status, so in practice this overbroad requirement
would result in many citizens and lawful immigrants being denied services, in addition to
the undocumented victims intentionally excluded.

Federal policy exempts nonprofits that provide public benefits from requiring verification
of immigration status as proof of eligibility for services.”

Policies discriminating on the basis of national origin or requiring consent to disclose
personal victim information violate VAWA, FVPSA, and other federal and state laws,
which could result in the loss of program funding or other consequences.

A theoretical risk of a novel application of the harboring law by an overeager and malicious
federal prosecutor should not deter programs from providing essential services to victims in
need, irrespective of their immigration status.
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22. Should programs minimize their liability using a ‘Don’t Ask Don’t Tell’
approach when it comes to victims’ immigration status?

Not necessarily. It is true that in order to prove a program employee violated the anti-harboring
law, the government must prove that the employee knew or recklessly disregarded evidence of
the fact that the victim was undocumented.”® Therefore, if a program follows a policy of avoiding
the subject of immigration status altogether, it would be difficult to prove harboring beyond a
reasonable doubt. If a highly risk-averse program (e.g., one in a state with its own anti-harboring
law) feels it necessary to take this approach, the program should also adopt a policy of
providing referrals for outside immigration assistance to every program client.

However, for most programs and their clients, there are compelling reasons for determining a
victim’s immigration status that outweigh the risk. For example, a caseworker may need to know
a victim's immigration status to determine what public benefits the vicim is eligible for, a
counselor may need to discuss trauma related to a victim’s border crossing, and a legal
advocate may need to determine if the filing deadline for an asylum case has passed. Given the
lack of harboring prosecutions of program employees, adopting reasonable program policies will
lower most programs’ risk to an acceptable level.

23. Should programs minimize their liability by providing immigration advocacy
and legal assistance?

Yes, giving clients referrals or direct assistance with seeking legal immigration status is a win-
win. Offering these services will benefit many clients. It will also reduce the program’s legal
risks, because when an undocumented victim is actively seeking legal status their application
affirmatively informs the federal government of their presence and residence. Offering these
referrals or services to all clients is ideal, as factors like race and ethnicity are not appropriate
bases for inferring immigration status.’

Individual victims may have their own reasons for not seeking legal status at any given time,
and ultimately it is the victim’s decision, so it is not appropriate for programs to condition
services on a victim submitting an immigration application. However, a policy of encouraging
and supporting the pursuit of legal status will reflect positively on the program, creating a record
that the program and its employees do not encourage undocumented immigrants to conceal
themselves from immigration authorities, even if individual victims decline or delay acceptance
of the assistance.

That said, programs should keep in mind that immigration advice should only be given by
attorneys with immigration expertise specific to their jurisdiction. For example, there is variation
from federal circuit to circuit regarding whether the “encouraging or inducing” someone’s
continuing unlawful presence element of the harboring statute is unconstitutional, so victim
advocates should refrain from advising victims directly on this issue.”
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24. What policies and strategies, other than those specifically related to service
eligibility, should programs review with undocumented victims in mind?

Policies not directly related to service provision that programs should review include:

Record keeping: When working with undocumented victims, like any other victims, avoid
documenting sensitive information in writing, unless doing so is necessary, to minimize
the risk of the information becoming discoverable without the victim’'s consent. For
example, if a victim discloses her undocumented status during a counseling session, in
some states the counselor’s written notes could be subpoenaed, but the counselor could
not be compelled to testify in a deposition or court, so including information about the
victim’s status in written counseling records might increase the risk to the program, the
counselor, and the victim.

Confidentiality: Ensure program policies are compliant with VAWA, FVPSA, VOCA, and
other funding-related confidentiality rules (including obtaining consent to release
information from clients) and that employees understand and follow them. Policies
requiring programs to protect victim privacy to the maximum extent possible, such as by
objecting to and seeking to quash all subpoenas for victim records or testimony by
program employees, will protect undocumented clients along with other program clients.

Security: Consider what areas of your program are accessible to the public (and
therefore accessible to immigration enforcement) as opposed to being more easily
characterized as private spaces.

Staff Training: Ensure program staff are trained and familiar with these policies, so that
in a stressful and chaotic moment they will act in compliance with the policies. Front
desk staff in particular, but also other employees, should be trained to properly respond
to service of subpoenas, court orders, and warrants, as well as on the distinction
between obstructing vs. minimally cooperating with an ICE or law enforcement agent.
Training staff to notify the program director or attorney immediately when any of these
issues arise, rather than relying on their own judgment, is particularly important.

Legal Counsel: Develop guidelines making it clear under what circumstances the
program will pay for legal counsel (if pro bono representation is unavailable), either for
consultation purposes or to represent the program or program employees.

Marketing and Publications. Adjust the language in program documents (both internal
and publicly available), if needed, to represent the program’s commitment to providing
assistance to encourage undocumented immigrants to seek lawful immigration status.

Networking. Build relationships with other programs in your state and region to ensure
you are promptly notified of changes in local immigration enforcement tactics. For
example, if ICE officers arrest a victim at a shelter or courthouse somewhere in your
state, are there communication channels in place to promptly alert other programs in
your state? Likewise, build connections with local legal aid programs, volunteer lawyer
programs, and bar associations to strengthen the network of legal assistance supporting
the program and its clients.
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25. When should programs seek the advice of local immigration attorneys?

As early and often as possible. Programs should seek out options for local legal assistance
proactively, before a problem arises. If pro bono assistance is not available, some private
attorneys may offer reduced hourly rates to a nonprofit program. Your program may also
consider collaborating with other programs to share cost of consulting with an immigration
attorney regarding common policy-related questions that affect multiple local programs.
This is especially critical for programs at elevated risk, such as:

= Programs in states with stricter state harboring laws, jurisdictions with stricter
interpretations of federal law, or law enforcement agencies or officers cooperating with
ICE,

= Programs that provide services exclusively for (or specifically targeted at) undocumented
immigrants, or

= Programs that provide services that differ substantially from those provided by a typical
program (such as a domestic violence shelter or sexual assault victim advocacy
program), particularly services directly related to activities considered harboring (such as
arranging sponsorships for child immigrants to enter the United States to reunify with
their families’®).

Working with a local immigration attorney can benefit programs in two ways. First, the attorney
can review program policies to confirm that they are in compliance with federal law (as
interpreted in the program'’s jurisdiction), as well state and local harboring laws. Second, having
pre-identified local counsel available to call on an emergency basis (e.g., if ICE agents serve a
subpoena or warrant) can substantially minimize legal risks to a program resulting from delays
or noncompliance with the complex array of relevant federal and state laws and court rules.

Timeframes for objecting in these situations can be short, so having a relationship and
agreement with an attorney in advance can ensure your program receives timely counsel should
the need arise.

Arranging for local counsel, reviewing program policies, and fully training staff should enable
programs to serve undocumented victims with confidence that those clients—as well as the
program and program’s employees—face no substantial legal risks related to the federal
harboring law.
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